Greetings.

We have agreed to assist organization in applying for IRS 501(c)(3) exempt status.  Based on what you have told us the organization is not qualified to use the simplified and less expensive Form 1023-EZ.  Instead, the regular full blown Form 1023 must be used. 

But your corporation was created more than 27 months ago it may or may not be required to file tax returns for some prior years. I am writing to let you know what your options are.

First the background:  All corporations (even nonprofits unless they are exempt) are required to file an annual corporate tax return (Form 1120).  Often people that create nonprofits are not aware of this requirement and fail to file for the first year or two.  If the exemption application is filed within 27 months of the date of incorporation the start date for the exemption relates back to the date of incorporation and, hence, no corporate tax returns ever need to be filed for the prior years.  BUT, if the application is filed more than 27 months after incorporation the exemption relates back only to the date that the application was filed (meaning a Form 1120 should have been filed for each year of corporate existence prior to the exemption). 

Hopefully you had the foresight to file tax returns for each year of corporate existence. If you did not do that there is a problem. If the organization has never had any activities the IRS would likely not know of its existence but filing the exemption application will certainly put it on their radar. 

If this is your situation there are two options (see below).  We can help you with #1 or but not #2.  

1. 
According to the instructions in “Schedule E” of Form 1023 you could simultaneously file for an exemption under 501(c)(4) as a “social welfare organizations”.  This would be in addition to applying for 501(c)(3).  Unlike the case with 501(c)(3),  exemptions under 501(c)(4), once granted, relate back to the date of incorporation (thus the filing of Form 1120 for each of the prior years would not be required).  You would end up having both types of exemption.

2.  You can file the missing corporate tax returns (Form 1120) for each relevant year.  There may or may not be a late filing penalty. With each filing you would include a payment for any taxes that might be owed and payment for the late penalties (if any).  If there is no taxable income for a particular year the late filing penalty is $0.  If, on the other hand, tax is payable the late filing penalty is generally 5% of the tax owed (it’s a bit more complicated than that so you need to consult with your tax adviser). Our Clinic will  not help you prepare back tax returns. Using this option would not delay the submission of your exemption application.

If you pick #1 (above) please note the following.  All exempt organizations are required to file an informational return with the IRS each year using one of the varieties of Form 990.  Failure to do so for three consecutive years results in an automatic revocation of the exemption.  It is sort of a “catch 22” type situation.  For example, if you were incorporated four or more years ago and you use option #1 to have the exemption relate back to the date of incorporation you would need to file a version of Form 990 for each relevant year so as to avoid the automatic revocation.  Most small organization are eligible to use the simplified Form 990-N (the so called “postcard filing”).  Thus, as soon as the exemption is granted you would file a separate Form 990-N for each year since incorporation. Form 990-N which can be filed electronically on-line at the following address:

https://www.irs.gov/charities-non-profits/annual-electronic-filing-requirement-for-small-exempt-organizations-form-990-n-e-postcard

Please reply to this message to let me know how you wish to proceed.  Alternately you can call me at the following number:  <<enter google talk number>>


